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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,
V.

Case No. 05-cv-329-GKF(PJC)

TYSON FOODS, INC., et al.,

N N N N N N N N N

Defendants.

STATE OF OKLAHOMA'S MOTION TO MODIFY
APRIL 24, 2009 SCHEDULING ORDER [DKT #2003]

The State of Oklahoma ("'State") respectfully moves this Court for an order modifying the

April 24, 2009 Scheduling Order to extend the date for certain of the State's Daubert motions on

Defendants' experts. Specifically, the State seeks an extension of until June 19, 2009 to file
Daubert motions on Defendants’ experts Drs. Bierman, Sullivan, Myoda, Johnson and Horne and
until July 10, 2009 to file Daubert motions on Defendants' experts Drs. Merritt, Chadwick and
Cummins.! In support of its Motion, the State can demonstrate good cause for the requested
extensions, as explained below.

A Extension regarding Defendants' experts Drs. Bierman, Sullivan, Myoda,
Johnson and Horne

1. Defendants have over the course of the past several months disclosed
reports for more than 20 expert witnesses. During these past several months the State has
diligently taken the depositions of these Defendants' expert witnesses. As a result of its review

of Defendants' expert witnesses' reports and deposition transcripts, the State believes there is a

! The State has conferred with Defendants, and is informed that Defendants oppose

the State's request.
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valid basis to challenge the admissibility of a number of these expert witnesses' opinions on the
basis of Daubert.

2. On November 15, 2007, the Court set a deadline of July 6, 2009 for all
Daubert motions. See DKT #1376 (setting deadline for motions in limine).

3. On April 24, 2009, the Court altered this deadline and dramatically
accelerated the deadline for most Daubert motions from July 6, 2009 to May 18, 2009, thereby
reducing the time the State had anticipated having to prepare its Daubert motions by seven
weeks. See DKT #2003. And for Defendants' experts deposed after May 4, 2009, the Court set a
Daubert motion deadline of June 19, 2009. See id.

4, The State has been diligently working on its Daubert motions on
Defendants' experts and believes it will have a substantial number ready for filing on May 18,
2009. But given the condensed schedule, the State is concerned that it will not be able to
adequately prepare all of the Daubert motions it believes are justified by May 18, 2009. Indeed,
the State has not yet even received the transcript of the deposition for Dr. Bierman.

5. Accordingly, the State is requesting that the deadline for the State's
Daubert motions on Defendants' experts Drs. Bierman, Sullivan, Myoda, Johnson and Horne be
extended until June 19, 2009 -- the date now set for the second wave of Daubert motions (i.e.,
Daubert motions on Defendants' experts deposed after May 4, 2009).

6. Further, such an extension, the State believes, would result in better, more
focused motions, which in turn would better assist the Court in performing its gatekeeping role
under Daubert. See, e.g., Dodge v. Cutter Corp., 328 F.3d 1212, 1223 (10th Cir. 2003)

(requiring courts to make careful and meticulous reviews of the proffered evidence).
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B. Extension regarding Drs. Merritt, Chadwick and Cummins

1. The final expert reports of Drs. Merritt, Chadwick and Cummins are not
due to be disclosed to the State until May 30, 2009. See DKT #1756 (August 8, 2008 Order).

2. Further, on April 14, 2009, to account for this May 30, 2009 disclosure
date, Magistrate Judge Clearly granted the parties' joint request for leave to take the depositions
of Drs. Merritt, Chadwick and Cummins beyond the April 16, 2009 discovery deadline. See
DKT #1979.

3. Working together and taking into account the fact that the State needed
time to review and analyze these reports, the State and Defendants agreed to deposition dates in
June, with the final deposition concluding on June 30, 2009.

4. Under the April 24, 2009 Scheduling Order, the State's Daubert motions
on Defendants' experts deposed after May 4, 2009, are due on June 19, 2009. See DKT #2003.

5. Given that the State will not have time to (1) review and analyze these
May 30, 2009 reports, (2) take the depositions of Drs. Merritt, Chadwick and Cummins, (3)
receive the transcripts from these depositions, and (4) adequately prepare whatever Daubert
motions might be appropriate all before June 19, 2009, the State submits a reasonable extension
is warranted.

6. Accordingly, the State is requesting that the deadline for the State's
Daubert motions on Defendants' experts Drs. Merritt, Chadwick and Cummins be extended until
July 10, 2009, with the response to any such motions due on July 22, 2009, and any replies due

on July 29, 2009.
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Conclusion
Accordingly, the State submits that good cause exists for the limited extensions requested
above, and such extensions should be granted.
Respectfully submitted,
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